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Executive summary
The development application (DA/2238/2017), lodged 24 November 2017, seeks consent for a residential subdivision (2 into 209 lots), two super lots (private parks), one drainage reserve, two public reserves and a heritage walkway.
The development is permitted under Concept Plan MP10_0089 which was approved in 2012 for residential development of up to 222 lots, dedication of conservation land comprising approximately 526 hectares, and associated infrastructure.
The application was originally considered by the Hunter and Central Coast Regional Planning Panel (the Panel) in October 2021, with the Panel resolving to defer the determination of the application to address outstanding issues. The application was reported to the Panel for determination on 19 October 2022, where a further deferral was provided. 
This report addresses the items the application has been deferred upon in October 2021 and October 2022. Where deferral issues are consistent, these have been consolidated into a single reason for deferral.
Record of Deferral
The Record of Deferral issued by the Panel on 27 October 2021 and 28 October 2022 cited the following reasons for deferral:
· Detailed consideration of how the reasons for deferral have been addressed
A detailed consideration of how the reasons for deferral are considered throughout this supplementary report.
· Amended DA package, including timeframes of which the documentation was to be submitted
Discussion on the amended DA package and documentation are detailed in Section 1 of this report.
· Provisions of SEPP 55 and specific details of the remediation strategy including the containment cell strategy, and further consideration of proposed method of grouting and geotechnical implications.
Discussion on the contamination, mine subsidence grouting strategies, and geotechnical considerations are detailed in Section 2 of this report.
· Explanation of relevant section 7.11 contribution plans and how they are to be applied.
Explanation of development contributions applying to the development are detailed in Section 3 of this report.
· Details of the VPA applying to the development including timing of works
Discussion on the VPAs applying to the land and development are detailed in Section 4 of this report.
· Consideration of the provisions of the Concept Approval and Statement of Commitments – specifically a statement regarding consistency of otherwise
Discussion on the Statement of Commitments applying to the land and development are detailed in Section 5 of this report.
· Specific description of offsite infrastructure works (roads, electricity, water and sewer) and the assessment of impact
Discussion of offsite works and consideration of impacts is detailed in Section 6 of this report.
· Detailed description of the mapped wetlands under the SEPP (Resilience and Hazards) 2021 and potential impacts – including height of retaining walls and assessment against the provisions.
Consideration of the mapped wetlands and consideration of impacts is detailed in Section 7 of this report.
· Flowers Drive – a comparison against the controls in the Urban Design Guidelines and what is proposed including details of fencing, width of roadworks, APZs and impacts of landscape buffer.
Consideration of the Flowers Drive landscaping buffer is detailed in Section 8 of this report.
· An assessment of the layout and urban design of the subdivision – including compliance with lot sizes, amount of passive and active space required, and landscape treatment of retaining walls over 1 metre in height when viewed within the  subdivision.
Assessment of the layout and urban design of the development is detailed in Section 9 of this report.
· Landscape details of Lemon Tree and Workshop Park, how they contribute to open space requirements, how they will be managed, and the mechanism proposed to ensure they function as open space in perpetuity.
Discussion of Lemon Tree Park and Workshop Park is detailed in Section 10 of this report.
· Interface of lands with the National Park are not satisfactorily resolved – including consultation with Office of Environment and Heritage (OEH). Liaison and endorsement of the OEH regarding the management of the interface between the development area and adjoining National Park has not been provided.
Discussion of the development interface with the State Conservation Area, including consultation with OEH is detailed in Section 11 of this report.
· Detail of on-site flood impacts and evacuation routes and how this is addressed or mitigated
Discussion of the flood impacts to the development is detailed in Section 12 of this report.
· Completion of the biodiversity assessment
Biodiversity assessment, including consideration of koala habitat is detailed in Section 13 of this report.
· Assessment of the social impacts of the proposal with reference to additional information received, and consultation with the local community
Assessment of the social impacts, including consultation undertaken, is detailed in Section 14 of this report.
· Details of the design of the whole of the heritage pathway have not been provided – including opportunities for an east-west linkage of to the heritage walkway from Flowers Drive
Discussion of the heritage pathway, and assessment of an east-west link is detailed in Section 15 of this report.
· Whether the application includes retention of the Workshop Building or its demolition should be addressed.
Discussion of Workshop Building is detailed in Section 16 of this report.
· Plan showing what is being dedicated to Council, including a dimensioned plan showing the dedication to Flowers Drive
Details and discussion of the works and land to be dedicated to Council is detailed in Section 17 of this report.
· Impacts of construction traffic and management
Discussion of construction traffic and management are detailed in Section 18 of this report.
· Matters raised by submitters, regarding tenancy and pedestrian access to the beach
Consideration of submissions is detailed in Section 19 of this report.
· Matters required to be submitted with the DA by condition of the Concept Approval are to be addressed
Details of matters required to be addressed at DA stage is detailed in Section 20 of this report.

Change of description
The description of the development has been amended to include four drainage reserves. Previously, the description included only two drainage reserves.
This information has been clarified as a consequence of the dedication plan now submitted and discussed in Section 17 of this report.
All other elements of the development description remain the same.


1. Reasons for deferral
A detailed consideration of how the reasons for deferral are considered in this supplementary report.
1a. Amendments following deferral
The October 2021 deferral requested an amended DA package.
The applicant provided an amended DA package in May 2021, including (but not limited to) detailed engineering plans, contamination reports, preliminary grouting plan, servicing plans, landscaping plans, social impact assessment and construction management plan. Further documentation was also provided in October 2022 at Council’s request.
2. Remediation works
2a. Contamination
The October 2022 deferral requested consideration of SEPP 55 (now SEPP Resilience and Hazards 2021) and details of remediation strategy.
Clause 4.6 of the SEPP Resilience and Hazards 2021 requires the consent authority to consider whether the land is contaminated, and if the land is contaminated, it is satisfied the land is suitable in its contaminated state (or will be suitable, after remediation) for the purpose for which the development is proposed to be carried out. 
The site is contaminated however can be made suitable for its intended use following remediation, as detailed below.
2ai. Contamination assessment background
The site was identified as being contaminated as part of the Concept Approval process, owing to historic mining activities and current residential use. The following contamination assessments have been carried out on the site: 
· A Preliminary Contamination Assessment by Douglas Partners (2010), including:
· Site history review – including interviews with former mine manager and former employee/local resident, and review of historical aerial photographs
· Site inspection by senior engineer
· Systematic sampling across the majority of the site (52 test pits and 5 bore holes)
· Laboratory analysis of soil samples
· A Stage One Preliminary Site Investigation by Environmental Safety Professionals (2016), including:
· Laboratory analysis of 32 samples collected from 20 locations adjacent to areas previously investigated by Douglas Partners
· A Detailed Site Investigation by Douglas Partners (2019), including:
· Data review of existing information
· Supplementary site history
· Site inspection by senior engineer
· Excavation of 57 test pits
· Laboratory analysis of soil samples
· A Supplementary Contamination Assessment (SCA) by Qualtest (2022), including:
· Assessment of data gaps within Remediation Action Plan (RAP)
· Assessment of surface water
· Updated conceptual site model based on findings
The conceptual site model presented in the SCA identifies three areas of environmental concern (AEC): 
1. Former colliery footprint (filled area and former structures)
2. Filled area in eastern part of Hamlet B and southern part of Hamlet A
3. Residual area of Hamlet B
2aii. Contamination and current development application 
A RAP prepared by Qualtest (2022), informed by the previous contamination assessments has been submitted with the application. 
The RAP summarises the contamination requiring remediation as follows: 
· Contaminated soils (above human health criteria) – this includes asbestos containing materials (ACM), asbestos fibres, metals, polycyclic aromatic hydrocarbons (PAHs) and total recoverable hydrocarbon (TRH) concentrations
· Contaminated soils (above ecological criteria) – this includes metals and TRH 
· Coal and coal chitter posing a combustion risk
· Anthropogenic waste – this includes concrete, timber, iron, rubber, metal, bricks, cable, footing, sleepers, rails and glass
The proposed remediation strategy for the contaminated soil is the creation of a containment cell within the rear of Lots 502 and 503 to encapsulate the contaminated soil at a depth of:
· 2+metres below design surface level – a total estimated volume of 450m3 of materials that are above the relevant ecological criteria
· 5+metres below design surface level – a total estimated volume of 1990m3 of materials that are above the relevant human health threshold
The location of the proposed containment cell, shown in Figure 1 and Figure 2 has been incorporated into concept engineering plans prepared for Hamlet B. A brightly coloured geofabric layer will be used to demarcate the contaminated soil from the clean fill placed on top of the cell. 
Wrapping/encapsulation, venting and clay lining is not required as the contamination is not leachable and not at concentrations that would pose a risk to the environment. Further, an environmental management plan is not required due to the depth of containment cell.
The nearest geotechnical test pit indicates there is no groundwater present in the location of the containment cell. 

[image: ]
Figure 1: Containment cell plan
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Figure 2: Containment Cell section
The remediation strategy for the coal and coal chitter is to blend it with non-combustible material at a ratio of 30% combustible to 70% non-combustible, and placing the blended material a minimum depth of 1 metre below finished ground level. 
The anthropogenic waste is proposed to be disposed offsite in accordance with the NSW EPA Waste Classification Guidelines to an appropriately licensed facility and/or licensed recycler. 
The RAP and SCA has been reviewed by a NSW EPA accredited Site Auditor to verify the contamination investigation and remediation strategy adheres to appropriate standards, procedures and guidelines, and to confirm it will be appropriate in making the site suitable for residential use. The Auditor concludes the site can be made suitable for its intended use, subject to the following:
· A Validation Sampling and Analysis Quality Plan (VASAQP) is prepared and provided for review by the Auditor prior to further investigation and remediation (refer to condition 32)
· The Construction Environment Management Plan (CEMP) includes a Materials Management Plan for management of the works (refer to condition 23 and 73)
· The final detailed cell design is provided to the Auditor for review prior to commencement of remediation (refer to condition 32)
· Soils are placed on-site at depths that do not require an Environmental Management Plan, as demonstrated during assessment of the application.
· Validation works outlined in the RAP are documented to be successful
· At the completion of the site development works, a site audit assessing the implementation of the RAP is to be completed (refer to condition 33)
2b. Mine subsidence grouting
The October 2022 deferral requested consideration of grouting methods.
Hamlet A does not have any underlying workings and will be subject to the conditions provided by SA NSW (refer to condition 3).
Hamlet B has underlain workings which will require grouting to mitigate mine subsidence risk.
As background, the Concept Approval requires under condition 1.43 for a pothole management plan to be provided with the development application to address the risk of potholes occurring from the shallow Wallarah Seam workings. However, since lodgement of the development application, Subsidence Advisory NSW (SA NSW) will no longer accept any risk of potholes, and instead have conditioned the risk of mine subsidence of the Wallarah Seam be removed through grouting all workings within the seam underlying the site. The grouting works will effectively satisfy the need for pothole risk management through removal of the pothole risk entirely.
The application proposes to undertake grouting with a cementitious material which will be batched on-site. A preliminary grouting plan is shown in Figure 3. Consideration of construction management impacts, including truck movements is detailed in Section 18 of this report.
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Figure 3: Hamlet B grouting plan
The proposed batching plant is not designated development as per Schedule 3 Part 2 Section 17 (Concrete works), clause 3(a) of the Environmental Planning and Assessment Regulation 2000 where it does not apply to concrete works that are located at a construction site and exclusively provides material to the development carried on the site for a period of less than 12 months. The batching plant is proposed to be located on the construction site of the development, and will exclusively be providing material for the development. The construction traffic impact assessment identifies the batching plant will be required for 109 days or 20 weeks based upon the rate of production (350m3/day) and total estimated volume of grout (38,000m3).
2c. Other geotechnical considerations
The October 2022 deferral requested consideration of geotechnical implications.
Regarding slope stability, a geotechnical assessment was prepared by Douglas Partners (2010) as part of the Concept Approval. The assessment identified there was generally no evidence of previous or incipient deep-seated slope instability over the site, and generally the site had a low to moderate risk of slope instability. 
All filling will be required to be controlled fill, which will require inspection and testing by a suitably qualified geotechnical consultant (refer to condition 63). A report on the completion of filling and earthworks will also be provided prior to the issue of a Subdivision Certificate (SC) (refer to condition 91).
A site classification for each lot will be provided prior to the issue of a SC (refer to condition 92).
3. 7.11 contributions
The 2022 deferral requested an explanation of relevant section 7.11 contribution plans and how they are to be applied to the development.
Contributions are required to be paid in accordance with the Lake Macquarie City Council Section 94 Contributions Plan no. 1 – Citywide 2004. The requirement for this comes from the Statement of Commitments (SOC), which is enacted within the terms of Concept Approval.
Whilst the 2004 contributions plan has been superseded by the Lake Macquarie City Development Contributions Plan Belmont Contributions Catchment 2017, levies have been imposed as per the Concept Approval (i.e. the 2004 contributions plan). The value of contributions listed in the SOC have been indexed. 
The development is subject to the levies shown in Table 1:
	Table 1: Development contribution levies
	Item
	Contribution

	Open space land
	$2,120,255.06

	Recreation facilities
	$1,462,838.14

	Community facilities - East Lake - Capital
	$630,406.08

	Community facilities - East Lake - Land
	$175,357.98

	Management
	$48,175.11

	Total
	$4,436,032.77



Contributions have been discounted in recognition the development will construct works (i.e. shared pathways) consistent with those identified in the contributions plan. The contributions plan identifies contributions toward the provision of ‘cycle paths or similar’ (allocated under Recreation Facilities – capital) which equates to 8% (approximately $128,000) of the total recreation facilities.  
4. Planning Agreement
The 2022 deferral requested details of the voluntary planning agreement (VPA) applying to the development, including timing of works
A planning agreement was entered into under Section 93F (now Section 7.4) of the Environmental Planning & Assessment Act 1979 (EPA Act) by the former owners of the land (Coal and Allied) and the State, in March 2012. The planning agreement was transferred from Coal and Allied to the current owner in July 2017. 
The planning agreement provided for:
· [bookmark: _Hlk119239351]The payment of emergency service contributions to the State prior to the issue of the Subdivision Certificate for the first residential lot
· Upgrading of the Flowers Drive and Pacific Highway intersection to the satisfaction of TfNSW prior to the issue of the Subdivision Certificate for the first residential lot
· Transfer of environmental offset land to the Environment Minister 
· Remediation and improvement works within the offset land including rubbish removal, weeding, treatment of aquatic weed infestation and erosion control works.
The planning agreement was amended in April 2020 to remove the requirement to treat aquatic weed infestation and replace with an $80,000 payment to the Environment Minister, and revise the value of required bank guarantees.
A copy of the agreement is located in Attachment B.
The planning agreement has been fulfilled with respect to the remediation and improvement of environmental offset lands and their transfer, which occurred in 2013.
Obligations of the planning agreement that are still to be fulfilled are:  
· Payment of emergency service contributions
· Upgrading of the Flowers Drive and Pacific Highway intersection
Condition 114 has been imposed which requires evidence these matters have been satisfied prior to the release of the first SC.
5. Statement of Commitments
[bookmark: _Hlk119254422]The 2022 deferral requested consideration of the provisions of the Concept Approval and SOC.
Attachment B to the assessment report (October 2022) considered the SOC in detail. The assessment confirmed the development is consistent with the SOC as follows:
· Contributions required to be made or paid will be achieved through conditions of consent (i.e. payment of development contributions, transfer of environmental lands)
· Upgrading of the Flowers Drive and Pacific Highway will be achieved through conditions of consent
· Services to the development will be provided and have been assessed (refer to Section 6 of this report for further discussion)
· Dedication of certain lands or elements of the proposal (i.e. roads) will be achieved through conditions of consent (refer to Section 17 of this report for further discussion)
· Certain plans and policies to be implemented prior to works commencing will be achieved through conditions of consent (i.e. community consultation policy, procurement policy, Aboriginal Cultural Heritage Management Plan) 
· Future development of the land in compliance with the adopted Urban Design Guidelines (UDG) will be achieved through conditions of consent
· Constraints in relation to the development or and have been considered in the assessment report (October 2022) (i.e. stormwater management, bushfire, landscaping, contamination, ecology, vegetation)
· Submission of SC applications will be achieved through conditions of consent
[bookmark: _Hlk119239496]The development has either achieved the SOC through enacting certain conditions (i.e. transfer of environmental lands), or will achieve this through the conditions of consent (i.e. payment of contributions).
6. External works
The 2022 deferral requested description of offsite infrastructure works (roads, electricity, water and sewer) and assessment of impact.
The development includes the following external infrastructure works:
· Water and sewer
· Electrical infrastructure
· Communications (i.e. NBN)
· Road / intersection upgrades
The impact of these works has been considered below, however it is noted approval for these works will be under Part 5 of the EPA Act.
6a. Water and Sewer
The development is required to be serviced by reticulated water and sewer, and therefore the installation of lead-in mains to connect with the existing Hunter Water water and sewer network is required. 
Water and sewer servicing strategies have been provided with the application. Both water and sewer are to be brought in via a 1.5m wide common trench from Cams Wharf (west of the site). The alignment will be contained within the existing cleared road reserves of Raffertys Road, Cams Wharf Road and Flowers Drive (refer to Figure 4). 
Once at the site, the water and sewer alignment then follows the proposed internal roads in Hamlet A, and then into Hamlet B.
An assessment of the alignment, including submission of biodiversity assessment, has been undertaken and no existing vegetation will need to be cleared.
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Figure 4 Water and sewer service route
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Figure 5 Typical route location in cleared road reserve

6b. Electricity infrastructure
Electricity infrastructure will be brought in via an existing cleared easement adjacent to Flowers Drive, and will connect to the Pacific Highway (refer to Figure 6). No vegetation will need to be cleared.
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Figure 6 Electrical infrastructure easement, shown in red
6c. Communications infrastructure
NBN is available to the development site via Fibre to the Node. NBN cabling exists to Hamlet A already, and the remainder of the site can easily be connected to the existing network.
6d. Road / intersection works
The Concept Approval and VPA require the intersection of the Pacific Highway and Flowers Drive to be upgraded to restrict Flowers Drive traffic movements to left in / left out only, construct a right turn bay from Cams Wharf Road into the Pacific Highway, and provide a U-turn facility on the Pacific Highway or at Nords Wharf Road to accommodate northbound vehicles exiting Flowers Drive (refer to Figure 7 and Figure 8).
The intersection works at the Pacific Highway will be contained within the existing area of pavement and will not require the clearing of any vegetation. 
A small number of trees will need to be removed to facilitate the U-turn bay. Council is satisfied the impact is not significant, and can be compensated through the Part 5 assessment and approval process.
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Figure 7 Concept Pacific Highway intersection upgrade
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Figure 8 Nords Wharf Road U Turn Bay
7. Wetlands
The deferral requested a detailed description of the mapped wetlands under SEPP (Resilience and Hazards) 2021 and consideration of the potential impacts to wetlands be undertaken.
As identified in the assessment report (October 2022), SEPP 14 – Coastal Wetlands applies to the development application through savings provisions. The development is also subject to several conditions under the Concept Approval in relation to wetlands (despite not being mapped at the time). The assessment report (October 2022) has considered these provisions and determined the impacts of the development are appropriate.
However, through the introduction of SEPP Coastal Management 2018 and SEPP (Resilience and Hazards) 2021, a mapped wetland is now located partly on the site (refer to Figure 9). Accordingly, consideration of the SEPP (Resilience and Hazards) 2021 is provided hereon.
The following works are located within the mapped wetland, and wetland buffer:
Wetland:
· Gateway Park, including biofiltration basin, waste water pump station, shared pathway, landscaping and tree planting
Buffer:
· Gateway Park – remaining portions not within mapped wetland (Hamlet A)
· Portion of lots 112-117, 122-132 and adjoining roadways and public domain landscaping (Hamlet A)
· Fill retaining wall adjoining southern road in Hamlet A ranging from 0.5m-2.5m which is set back 3 metres from the boundary (refer to Figure 10).
· Eastern portion of Linear Park, including shared pathway, landscaping and tree planting (Hamlet B)
· Bioretention basin south of Colliery Road (Hamlet B)
· Eastern portion of lots 226, 227, 228 and adjoining roadway and public domain landscaping (Hamlet B)
· Fill retaining wall adjoining eastern road in Hamlet B ranging from 0.5m-3.6m which is set back 3 metres from the boundary (refer to Figure 11).
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Figure 9 Coastal wetland mapping under SEPP (Resilience and Hazards) 2021
[image: ]Figure 10 Hamlet A cross section 
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Figure 11 Hamlet B cross section 


An assessment against the provisions of the SEPP (Resilience and Hazards) 2021 is provided in Table 2.
Table 2 SEPP (Resilience and Hazards) 2021 – Coastal wetlands
	SEPP Resilience and Hazards
Chapter 2 Coastal Management
Part 2.2 Development controls for coastal management areas
Division 1 Coastal wetlands and littoral rainforests area
Division 3 Coastal environment area
Division 4 Coastal use area

	Clause 2.7 (1) & (2) Development on certain land within coastal wetlands and littoral rainforests area
The carrying out of ‘any other development’ is permitted with development consent. For development other than environmental protection works, the development is declared to be designated development. 

	The development application has sought consent for works within a coastal wetland, and is consistent with this provision. The application has not been considered as designated development, however is subject to a previous Concept Approval where relevant detailed studies and agency consultation was undertaken that are reflective of the environmental impact statement (EIS) process associated with designated development, and suitable environmental conditions are required to be achieved in the current development as a consequence of this previous environmental assessment.

	Clause 2.7 (4) Development on certain land within coastal wetlands and littoral rainforests area
A consent authority must be satisfied sufficient measures have been, or will be, taken to protect, and where possible enhance, the biophysical, hydrological and ecological integrity of the coastal wetland or littoral rainforest.
Clause 2.8 Development on land in proximity to coastal wetlands or littoral rainforest
Development consent must not be granted to development on land identified as proximity area for coastal wetlands unless the consent authority is satisfied the proposed development will not significantly impact on the biophysical, hydrological or ecological integrity of the adjacent coastal wetland or littoral rainforest, or the quantity and quality of surface and ground water flows to and from the adjacent coastal wetland or littoral rainforest.
	Throughout the Concept Approval process the impacts of the development on the wetland were considered, despite not being identified as coastal wetland under SEPP 14 at the time. Conditions 1.17, 1.18, 1.19, 1.24, 1.25 and 1.47 of the Concept Approval are included to ensure the biophysical, hydrological and ecological integrity of the wetland is protected from the residential development. 
As detailed in Appendix B to the October 2022 report, it is considered the development has been designed to ensure the biophysical, hydrological and ecological integrity of the wetland is protected from the residential development through:
· provision of appropriate stormwater management facilities that includes gross pollutant traps and biofiltration basins to address the potential water quality impacts of the development, and capture and control discharge of stormwater to the watercourse in the southern portion of the site
· location and design of the heritage walkway to be sensitive to the wetland environment
· reduction in road width to east of Hamlet B and inclusion of retaining wall to minimise impacts to adjoining wetland
· avoiding impacts to groundwater and therefore groundwater dependent ecosystems
· implementation of water quality and hydrological monitoring prior to, during, and after construction
· implementation of construction environmental management plan.

	Clause 2.10 (1) Development on land within the coastal environment area
Development consent must not be granted to development on land that is within the coastal environment area unless the consent authority has considered whether the proposed development is likely to cause an adverse impact on the following:
a) the integrity and resilience of the biophysical, hydrological (surface and groundwater) and ecological environment
b) coastal environmental values and natural coastal processes
c) the water quality of the marine estate (within the meaning of the Marine Estate Management Act 2014), in particular, the cumulative impacts of the proposed development on any of the sensitive coastal lakes
d) marine vegetation, native vegetation and fauna and their habitats, undeveloped headlands and rock platforms
e) existing public open space and safe access to and along the foreshore, beach, headland or rock platform for members of the public, including persons with a disability
f) Aboriginal cultural heritage, practices and places
g) the use of the surf zone.
	The site is now identified in the coastal environmental area.
The development is considered to meet the provisions of the SEPP in the following regard:
· the integrity and resilience of the biophysical, hydrological (surface and groundwater) and ecological environment will not be adversely impacted as previously addressed
· the development will not adversely impact the coastal environmental values and natural coastal processes through its location and design
· the site is not within proximity to a sensitive coastal lake
· the development has demonstrated appropriate impacts to native vegetation and fauna and their habitats as approved under the Concept Approval
· the development will provide an improved opportunity for safe public access to the beach
· the development will not adversely impact Aboriginal cultural heritage, practices and places within the site
· the development will not impact the use of the surf zone due to its location.


	Clause 2.10 (2) Development on land within the coastal environment area
Development consent must not be granted to development on land unless the consent authority is satisfied:
a) the development is designed, sited and will be managed to avoid an adverse impact
b) if that impact cannot be reasonably avoided—the development is designed, sited and will be managed to minimise that impact
c) if that impact cannot be minimised—the development will be managed to mitigate that impact
	The development is considered to be designed and sited appropriately to avoid impacts as reasonably as possible. 

	Clause 2.11 (1a) Development on land within the coastal use area
Development consent must not be granted to development on land that is within the coastal use area unless the consent authority has considered whether the proposed development is likely to cause an adverse impact on the following:
a) existing, safe access to and along the foreshore, beach, headland or rock platform for members of the public, including persons with a disability
b) overshadowing, wind funnelling and the loss of views from public places to foreshores
c) the visual amenity and scenic qualities of the coast, including coastal headlands
d) Aboriginal cultural heritage, practices and places
e) cultural and built environment heritage
	The site is now identified in the coastal use area.
The development is considered to meet the provisions of the SEPP in the following regard:
· the development will provide an improved opportunity for safe public access to the beach
· the development will not overshadow, cause wind funnelling or loss of views from public places
· the development will not adversely impact the visual amenity or scenic qualities of the coast through its location and design
· the site is not within proximity to a sensitive coastal lake
· the development will not adversely impact Aboriginal cultural heritage, practices and places within the site
· the development has achieved appropriate cultural heritage outcomes, that are consistent with the expectations of the Concept Approval.

	Clause 2.11 (1b) + (1c) Development on land within the coastal use area
Development consent must not be granted to development on land unless the consent authority is satisfied:
d) the development is designed, sited and will be managed to avoid an adverse impact
e) if that impact cannot be reasonably avoided—the development is designed, sited and will be managed to minimise that impact
f) if that impact cannot be minimised—the development will be managed to mitigate that impact
(c)  has taken into account the surrounding coastal and built environment, and the bulk, scale and size of the proposed development.
	The development is considered to be designed and sited appropriately to avoid impacts as reasonably as possible. 
The development has been designed in accordance with the Concept Approval, which has taken into account the surrounding coastal and built environment, and the bulk, scale and size of eventual development in the subdivision.

	Clause 2.12 Development in coastal zone generally—development not to increase risk of coastal hazards
Development consent must not be granted to development on land within the coastal zone unless the consent authority is satisfied the proposed development is not likely to cause increased risk of coastal hazards on that land or other land.
	The development is not likely to cause an increase of risk of coastal hazards (i.e. beach erosion, erosion and inundation of foreshores, etc) due to its location and design.

	Clause 2.13 Development in coastal zone generally—coastal management programs to be considered
Development consent must not be granted to development on land within the coastal zone unless the consent authority has taken into consideration the relevant provisions of any certified coastal management program that applies to the land.
	The Lake Macquarie Coastal Zone Management Plan does not contain any provisions relevant to the land.



8. Flowers Drive interface
The 2022 deferral requested a comparison against the controls in the UDG and the proposed Flowers Drive interface outcomes.
The UDG describes the landscaping to Flowers Drive as a landscape buffer on the eastern verge of Flowers Drive that will minimise the visual impact of Hamlet A and maintain the forested bushland character of the road as it approaches the existing settlement of Middle Camp. A landscape buffer zone of approximately 20 metres wide is to be provided along Flowers Drive. The UDG acknowledges this area will also be an asset protection zone (APZ) where vegetation will be thinned, pruned and skirted to achieve a discontinuous canopy with tree crowns separated. Figure 12 demonstrates the cross-section of the envisaged outcome. 
[image: ]
Figure 12 UDG Flowers Drive landscape buffer cross-section
Upon review of the UDG during the assessment of the development application, it is evident the outcome of the landscape buffer requirements would result in clustered groups of trees with little understory, which would provide limited screening to vehicles driving along Flowers Drive, as per the intent of the UDG. Some visual mitigation of the site when viewed from a more distant location would be achieved.
As conveyed to the Panel during previous meetings, Council are also concerned with a long-term viability of vegetation buffers that sit wholly within the backyards of private lots and are more likely to be cleared and not achieve the intent of the UDG.
The application proposes an alternate solution to the UDG requirements, however responds to the intent of the UDG. The proposal comprises:
· Provision of a landscape buffer of at least 20 metres that comprises public (road reserve) and private land. Note, landscaping in the road reserve will not be an APZ. Landscaping within the private lots will be an APZ.
· Retention of existing vegetation in the Flowers Drive road reserve to provide screening of Hamlet A (noting this screening will be immediate)
· Where the setback from the road pavement to the private lots does not achieve at least 10 metres, up to 7.5 metres of road widening has been proposed which marginally reduces the area of affected private lots  (refer to Figure 13).
· The existing vegetation within the current and widened road reserve is to be re-planted to reinforce the vegetation density in the buffer (refer to Figure 14).
Fencing will be located to the rear boundary of private lots within the landscape buffer. To achieve bushfire requirements, fencing will be metal slat design (refer to condition 28).
Whilst not strictly in accordance with the UDG, it is considered the alternate solution is consistent with the intent of the UDG and more likely to achieve a successful permanent outcome.
Landscaping will be required to be maintained by the developer for five years as per the SOC (Council’s standard requirement is two year) (refer to condition 28). Covenants will be placed on the lots adjacent to Flowers Drive to ensure the metal fencing and landscape buffer outcomes are maintained in perpetuity (refer to condition 109).
Note the development previously included an interallotment drainage (IAD) pipeline and easement within the private lot landscape buffer. This IAD may have compromised the ability to retain trees within the buffer, and has now been relocated immediately east of the buffer. Updated engineering plans have been provided to reflect this outcome.
The existing cleared area of road reserve adjacent to Hamlet A southern access road will also be landscaped with grasses and tree species to further mitigate visual impacts of the  development to Middle Camp Village (refer to Figure 15). 
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Figure 13 Road widening plan for Flowers Drive
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Figure 14 Extract from landscaping plan showing existing vegetation to be retained and supplementary planting
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Figure 15 Extract from landscaping plan showing existing cleared area to be revegetated
9. Urban design
The deferral requested an assessment of the layout and urban design of the subdivision.
A detailed consideration of the layout and urban design features of the development is provided in Table 3. Other features of the development have been considered in Appendix C to the October 2022 report.
Table 3 Layout and urban design consideration
	Feature
	Consideration

	Layout
	The proposed street layout is consistent with the UDG.
The UDG proposes several different road cross sections ranging from narrow one-way streets to very wide carriageways. As detailed in Appendix C to the October 2022 report, the application proposes road reserves and carriageways that do not strictly achieve the widths specified in the UDG, however provide for street trees, pedestrian facilities, parking and utilities as outlined in the UDG and therefore achieves the intent of the Concept Approval. 

	Lot sizes


	The Lake Macquarie Local Environmental Plan 2014 (LM LEP) requires a minimum lot size of 450m2 in the R2 zone for standard lots. 
All standard lots have an area of at least 450m2 in the R2 zone.
The Lake Macquarie Development Control Plan 2014 (LMDCP) species a minimum frontage of 14 metres. All standard lots have a frontage of at least 14m in the R2 zone.

	
	The LM LEP requires a minimum lot size of 100ha in the C2 zone.
Lot 152, 153, 246, and 247 are located within the C2 zone and have areas between 1641m2-2.047ha and do not comply with the minimum lot size. 
The land is to be dedicated as public reserve which is consistent with the Concept Approval. As such the non-compliance with the LEP is considered acceptable.

	
	The LM LEP requires a minimum lot size of 500m2 in the R2 zone for corner lots. 
All corner lots have an area of at least 500m2 in the R2 zone.
No battle-axe lots are proposed.
The LMDCP species a minimum frontage of 18 metres. Each lot, except Lot 344 has a minimum width of at least 18m. Lot 344 has a width of 17.8m which is considered a minor variation, and will be able to accommodate the expected future built form.

	
	The UDG specifies a minimum area of 450m2 for village courtyard lots. All village courtyard lots have an area of at least 450m2.
The UDG specifies a minimum frontage of 15m for village courtyard lots. All village courtyard lots have a frontage of at least 15m.

	
	The UDG specifies a minimum area of 520m2 for hamlet lots. All hamlet lots have an area of at least 520m2.
The UDG specifies a typical minimum frontage of 15m for hamlet lots. All hamlet lots have a frontage of at least 15m.

	
	The UDG specifies a minimum area of 600m2 for traditional courtyard or corner lots.
Five lots (lots 325, 347, 418, 419 and 433), all in Hamlet B, have areas less than 600m2. The areas range from 555m2-589m2. Whilst not strictly in accordance with the UDG, these lots are consistent with Council’s LEP requirements and will be able to accommodate the expected future built form.
The UDG specifies a minimum frontage of 20m for traditional courtyard lots. Each traditional courtyard lots, except for eight, have a minimum frontage o 20m.
Lots 311, 314, 325, 344, 417, 418, 419 and 429 have widths ranging from 17.80m-19.96m. The various are considered acceptable as the lots are of sufficient dimensions to enable the expected future built form to be accommodated.

	Passive open space and active open space
	The application proposes four parks throughout the development, including Workshop Park, Lemon Tree Park, Gateway Park and Linear Park. The UDG specify these parks to be for active recreation, however minimum areas are not specified.
As detailed in Appendix C to the October 2022 report, the parks have been designed and landscaped to provide for passive and active recreation. The parks include footpath, seating and gathering, open areas for active use, with a playground also included in Workshop Park.
LMDCP requires open space to be provided for residential subdivision, however does not specific minimum requirements. Instead, the DCP requires an appropriate quality and quantity of open space to be provided to meet the recreational and social needs of the community as specified in the relevant contributions plan.
Council’s Recreation and Land Plan – Belmont Contributions Catchment 2015 – 2030 underpins the development contributions plan for the area. The strategy aims to provide a local park and play equipment at rate of 1 park/per 1500 people.
The proposed 209 lots equates to approximately 638, which would require no more than one park.

	Retaining wall treatment
	There are several retaining walls proposed throughout the subdivision, particularly within the eastern portion of Hamlet A as detailed in the submitted revised engineering plans. 
Retaining walls range from 0.5m to 3.6m across the entire development and are located in the public domain, and some private lots. 
All retaining walls within the subdivision, including those in the public domain and within private lots, will be sandstone or engineered sandstone-like, pending the height of the retaining wall (engineered outcomes are required for higher walls). The outcome will achieve a natural appearance to all retaining walls, as required by the UDG.



The UDG also contain information regarding built form, which will be relevant to the future development of the subdivision. To ensure future owners of the lots are aware of the design requirements, a condition of consent will be imposed requiring an 88B instrument to be applied to the land identifying the future development of the lots in accordance with the guidelines.
10. Lemon Tree and Workshop Park
The deferral requested details of Lemon Tree and Workshop Park, including landscaping, how they contribute to open space requirements, how they will be managed, and the mechanism proposed to ensure they function as open space in perpetuity.
The application proposes to two private parks within Hamlet B, namely Lemon Tree Park and Workshop Park (refer to Figure 16). 
The park landscaping outcomes and management arrangements are considered to be consistent with the intentions of the UDG.
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Figure 16 Lemon Tree Park and Workshop Park location
10a. Landscaping and design
10ai. Lemon Tree Park
The UDG describe Lemon Tree Park as an area containing grasslands and exotic plantings, a walkway through the centre of the park, heritage footprint planting stand and raised timber platforms and seating areas throughout. 
Lemon Tree Park has an area of approximately 2100m2, and is 34 metres wide and 60 metres deep. The park rises to the south at a grade of approximately 13%. 
Due to the earthworks required to facilitate the development (inclusive of remediation works), retention of remnant vegetation is not achievable. Suitable landscaping, including native grasses and clusters of canopy trees, will be implemented to the park to ensure the design outcomes of the UDG are achieved. A central pathway will be provided through the park. A planting stand, and timber platforms and seating are also proposed.
Figure 17 compares the UDG plans of Workshop Park to the proposed outcome.
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Figure 17 Lemon Tree Park layout – Urban Design Guidelines (left) and proposal  (right)
10aii. Workshop Park
The UDG describes Workshop Park as including the remnant Workshop Building and significant open spaces. The UDG indicates the park to be spatially framed on three sides by a public road and footpaths, have two distinct zones with a terraced upper area that is focussed around the Workshop Building, and the hill sloping away from the building to be existing bushland with a winding path and seating areas. No minimum areas or dimensions are specified.
Workshop Park has an area of approximately 7300m2, and is 40-60 metres wide and 130 metres deep. The park rises to the south at a grade of approximately 12%.
[bookmark: _Hlk119257197]Due to the earthworks required to facilitate the development (inclusive of remediation works), retention of remnant vegetation is not achievable. Suitable landscaping, including native grasses and clusters of canopy trees, will be implemented to the park to ensure the design outcomes of the UDG are achieved. A lawn area, including seating and a playground, and formal pedestrian paths and informal gravel paths are also proposed.
Figure 18 compares the UDG plans of Workshop Park to the proposed outcome.
A development application for demolition of the Workshop Building in Hamlet B has been assessed and approved by Council. A condition of consent has been placed on the approval requiring heritage interpretation to be provided in the place of the structure upon completion of the Workshop Park, which will address the intent of the UDG for the park to be a community focus.
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Figure 18 Workshop Park layout – Urban Design Guidelines (left) and proposal  (right)
10b. Open space contribution
The application proposes four parks throughout the development, including Workshop Park, Lemon Tree Park, Gateway Park and Linear Park. The UDG specify these parks to be for active recreation, however minimum areas are not specified.
As detailed in Appendix C to the October 2022 report, the parks have been designed and landscaped to provide for passive and active recreation. The parks include footpath, seating and gathering, open areas for active use, with a playground also included in Workshop Park.
LMDCP requires open space to be provided for residential subdivision, however does not specific minimum requirements. Instead, the DCP requires an appropriate quality and quantity of open space to be provided to meet the recreational and social needs of the community as specified in the relevant contributions plan.
Council’s Recreation and Land Plan – Belmont Contributions Catchment 2015 – 2030 underpins the development contributions plan for the area. The strategy aims to provide a local park and play equipment at rate of 1 park/per 1500 people.
The proposed 209 lots equates to approximately 638, which would require no more than one park.
10c. Management of parks
Condition 1.8 of the Concept Approval requires management arrangements for the parks, and the approved staging plan requires the final management arrangements for the parks to be finalised prior to the release of the SC that creates the parks in stage 4.
To ensure adherence with the management arrangements, and to provide lawful public access, the application includes draft terms for a positive covenant requiring the parks and structures within to be maintained by the owner of the land, and to allow reasonable public access. Should the owner default on their obligations, the covenant also allows Council to undertake maintenance works and recover the costs from the owner for maintenance (refer to condition 104). The draft terms have been reviewed by Council and are considered acceptable. 
11. Interface with State Conservation Area
The deferral requested details of the resolution of the interface of lands with the State Conversation Area, including consultation with OEH. 
The development is bounded by the Munmorah State Conservation Area along a majority of the perimeter and has approximately 2.5km of interface. 
The interface with the conservation area will be delineated by public roads or Council reserves and landscaped with appropriate plantings. No private properties will interface with the conservation area.
The application includes a Vegetation and Habitat Management Plan (VHMP) prepared in accordance with condition 1.16 of the Concept Approval which addresses the interface with the conservation area, including access control, weed management and water quality monitoring measures. Compliance with the VHMP is required under proposed Condition 68.
The development includes retaining walls and associated earthworks in the vicinity of the interface with the conservation area. An Arboricultural Impact Evaluation Report has been submitted with the application, and most recent revision of plans, to consider the impact of works adjacent the vegetation within the conservation area. 
The report has considered impacts on the existing vegetation within the conservation area based on a setback of works of 2.5 metres or greater from the boundary of the conservation area. 
The report identifies the Hamlet A interface has dense growth of young trees following natural regeneration, and a 2.5 metre buffer to excavation works is suitable to protect the vegetation. The face of retaining walls in Hamlet A is set back from the conservation area by a minimum of three metres (refer to Figure 19 and Figure 20). 
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Figure 19 Hamlet A cross-section of retaining wall for excavations
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Figure 20 Hamlet A cross-section of retaining wall for filling
In Hamlet B the report identifies the southern boundary has the largest trees along the interface boundary and has the greatest potential for adverse impact. However the report identifies there was reduced risk to trees along the northern and western boundaries, as earthworks are offset from this boundary from 3m-10m (refer to Figure 21). The report identifies some trees along this boundary will require careful evaluation once the boundary position is accurately pegged out, or where trees lean over or are situated close to the boundary. To accommodate for this, condition 116 has been imposed.
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Figure 21 Hamlet B cross-section of retaining wall
11a. Consultation with OEH
Consultation was undertaken with Biodiversity Conservation Division (BCD) (formerly OEH) during the assessment of the application and they are satisfied with the management procedures of the interface lands as outlined in the VHMP, subject to conditions being imposed on the consent in relation to access and boundary fencing, signage, weed management and dilapidation reporting and rectification (refer to condition 6).

12. Flooding
The deferral details of the on-site flood impacts and evacuation routes.
12a. Flood impacts
A flood impact study has been submitted which considers the impact of the development on the modelled flooding regime, as well as the effect of flooding on the development. The study also includes a sensitivity analysis that examines the impacts of higher sea levels and increased rainfall intensities due to climate change, as well as the impact of the culvert blockages. The study modelled the flood extent in the 5% annual exceedance probability (AEP), and 1% AEP.
The model demonstrates peak flows are expected to be marginally lower under developed conditions with a 1-3% reduction predicted at Flowers Drive. This is because the time of concentration of a catchment reduces under developed conditions due to the efficient drainage that is introduced into an urban landscape. The shorter time of concentration results in runoff from development areas arriving at Flowers Drive ahead of the peak runoff from the larger undeveloped portion of the catchment.
The model also shows the development will impact the flood regime as follows:
· A 480mm increase is predicted to the north-west of Hamlet B. This is associated with filling of the existing floodway to achieve the Hamlet B development footprint
· A 200mm increase is predicted upstream of Flowers Drive within the development area. This is associated with the redistribution of flow around a proposed bio-basin at Hamlet B
· A 600mm increase is predicted at the fringes of the entrance road to Hamlet B due to changes in surface levels under developed conditions. 
· A 100mm increase is predicted in the southern tributary of Middle Camp Creek (to the east of Hamlet B) due to changes in surface levels under developed conditions.
The increase in flood level is shown not to impact the existing residential lots along Flowers Drive. The model also shows the development is not expected to increase the flood level crossing Flowers Drive. 
Within the development, Hamlet A will be unaffected by flooding in a 1% AEP event with the exception of the southern tip of the site where residential development is not proposed. Parts of Hamlet B will be affected by flooding however, this is confined to Gateway Park, the proposed biobasins, and areas adjacent to watercourses and will not affect residential lots (refer to Figure 22). A condition of consent (refer to condition 12) will be imposed requiring all lots to be above the 1% AEP, inclusive of 500mm freeboard.
The impact of a 0.91m sea level rise was found to have no impact on flooding within the site. 
The impact of increased rainfall intensity due to climate change was found to increase flood levels between 20-110mm across different areas of the site. These flood level increases are not considered to be significant and can be accommodated within the 500mm freeboard that is applied to the flood planning level. 
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Figure 22 Development impact to flood regime
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Figure 23 1% AEP model results, post-developed
12b. Evacuation assessment
The model confirms Flowers Drive is trafficable by all vehicle classes during a 5% AEP event. During a 1% AEP event safe vehicle access to Hamlet B will be limited to large passenger cars and large 4WD vehicles, and small passenger cars would be potentially unsafe. Due to the shorter time of duration, and availability of access by certain vehicles, this outcome is considered acceptable.
Hamlet A is not impacted by flooding and safe means of evacuation is achieved in all events.
The installation of flood depth markers on Flowers Drive is recommended to assist emergency vehicles and road users in their decision making during storm events (refer to condition 115).
13. Biodiversity assessment
The deferral requested completion of the biodiversity assessment.
13a. Offsets
The Concept Approval required the dedication of 525 hectares of environmentally significant conservation lands. The Planning Assessment Commission (PAC) identified the offset of the conservation lands to adequately offset potential flora and fauna impacts associated with the development.
The dedication of the conservation lands to the State government occurred in 2013 with the land now managed by the National Parks and Wildlife Service (NPWS). 
13b. Impact assessment
Following approval, the Department of Planning Industry and Environment (DPIE) (now Department of Planning and Environment) provided certification in 2019 under clause 34A(3) of the Biodiversity Conservation (Savings and Transitional) Regulation 2017 certifying the development has appropriately considered and mitigated biodiversity impacts associated with the development up until 25 August 2017.
During the assessment of the development application, advice in relation to the s34A(3) Biodiversity Certification was provided from the Panel Secretariat regarding the extent of further flora and fauna investigation to meet the legislative framework. The advice confirmed Part 4, including former sections 5A, 78A, 79B and 79C, of the EP&A Act applies and assessment is required to be undertaken to determine whether a species impact statement (SIS) needs to be submitted. In applying 5A of the EP&A Act, the consent authority must consider not only the factors under that section but also the VPA and the conditions of the Concept Plan Approval.
Council’s Ecologist reviewed the biodiversity reports submitted and identified further information was needed for species listed under the Threatened Species Conservation Act 1995 after the s34A date, which includes Rhodamnia rubescens (Scrub Turpentine) and Corunastylis sp. Charmhaven . The applicant undertook and submitted assessment of these species in September 2022, which included a review of previous ecological assessments and targeted field survey across the development site (Hamlet A, Hamlet B, heritage walkway corridor, and sewer/water alignment). The assessment found the species do not occur in the development area, and an assessment of significance (7-part-test) determined the development is not likely to have an adverse effect on the species, and a SIS is not required. 
In consideration of section 5A of the EPA Act, Council’s Ecologist reviewed the updated information and the Concept Approval including conservation offsets, and determined the development would not have a significant effect on threatened species, populations or ecological communities, or their habitats. The officer determined a SIS is not required.
13c. Koala habitat
The biodiversity assessment submitted with the application has undertaken an assessment of potential koala habitat at the site. The assessment identified the site comprises potential koala habitat due to the presence of feed tree species. Further assessment was carried out and determined the site is not core koala habitat as no koalas were observed at the site, and no secondary evidence was found (i.e. scratches on tree trucks, scent markings, scat, tracks in soil, etc).
14. Social impact
The deferral requested assessment of the social impacts of the proposal.
14a. Social impact assessment background
A Social Infrastructure Study (SIS) was prepared for the Concept Approval. The SIS considered the social infrastructure needs and issues arising from the development, and recommended several outcomes and commitments to address the impact of the development. These commitments have become the SOC which accompany the Concept Approval. 
These commitments and consideration of is provided in Table 4.
Table 4 Concept Approval Statement of Commitments - Social benefits of the proposal
	Concept Approval Statement of Commitments 
Social benefits of the proposal

	Privately owned land opened up to the benefit of the community through the dedication of 93% of the land for conservation in perpetuity

	The dedication of conservation lands has already been fulfilled in 2013.

	Section 94 contributions to open space, recreation and community facilities
	The development is subject to development contributions as discussed in Section 3 of this report.

	Contribution to the provision of emergency services for the region
	The payment of emergency service contributions is required to occur before the SC for the first residential lot.
Condition 114 has been imposed which requires evidence of this matter being satisfied prior to the release of the first SC.

	Upgrading of the Pacific Highway / Flowers Drive intersection at the landowner’s cost
	Upgrading of the Flowers Drive and Pacific Highway is required to occur before the first SC for the first residential lot.
Condition 114 has been imposed which requires evidence of this matter being satisfied prior to the release of the first SC.

	$5M allocated by Coal & Allied for the provision of social infrastructure and community development for the southern estates, including the following:
· Contributions to the funding of the Catherine Hill Bay Surf Club
· Heritage railway walk and interpretation strategy
· Pedestrian / cycleway - Bowling Club to Heritage walk
· Provision of walking paths external to C&A land (subject to DECCW approval)
· Assistance to the Dune Care Group & Lake Macquarie Council in the implementation of a plan of management for the coastal area.
· Contribute towards the funding of a Department of State and Regional Development project to identify employment opportunities in the Swansea area.
· Aboriginal community scholarships
	The monetary contribution relates to all of the land previously owned by Coal & Allied (Nords Wharf, Gwandalan and Middle Camp).
The portion applicable to Middle Camp (approximately $1.5M) is to be paid prior to SC for each stage (refer to condition 104).



14b. Social impact and current development application 
A social impact assessment (SIA) was submitted with the amended package of information for the current development application. The SIA was prepared by Flagship Communications in accordance with the International Association for Public Participation (IAP2) Public Participation Framework and the guidance of the NSW Government Social Impact Assessment Guidelines 2021.  
Community engagement was undertaken in March 2022 through various means including newsletter distribution, promotion on the Catherine Hill Bay community page on Facebook, online survey and drop-in sessions. A number of issues were identified by the community during this consultation. These concerns and consideration of is provided in Table 5.
Table 5 Community consultation for SIA
	Concern
	Response

	Visual character and amenity
	Concern was raised about the potential impact on the visual character of the entrance to the original Middle Camp township.
To address this matter, at Concept Approval stage, the vegetated buffer along Flowers Drive adjacent to Hamlet A was secured. This outcome has been satisfactorily resolved, as discussed in Section 8 of this report.

	
	Concern was also raised about the location and size of site compounds, storage of materials, and other structures and activities associated with the construction works.
The SIA includes a recommendation that where practicable site compounds, grouting towers, materials and other ancillary infrastructure is positioned with the least visual impact to the surrounding area and heavy vehicles enter and exit the construction areas via Flowers Drive and Cams Wharf Road – avoiding the Catherine Hill Bay town centre and Montefiore Parkway.
The primary works compound is proposed to be located well within Hamlet B, which should minimise the appearance and scale of construction activities. A CEMP also provides for all heavy vehicles to enter and leave via Flowers Drive and away from the Middle Camp village.
These recommendations will be captured in a condition of consent (refer to condition 23) to ensure the visual impacts associated with the construction of the development are mitigated to the best ability possible.

	Environment
	Concern was raised about the potential for environmental impacts from runoff from the development and impacts to surrounding environments. 
The CEMP has included provisions to address sediment controls, contaminated land management, vegetation retention, etc. The CEMP will be included as a condition of consent (refer to condition 23) and construction of the development will be required to be undertaken in accordance with the plan.

	Heritage
	Concern was raised regarding the demolition of the Workshop Building. 
A development application for demolition of the Workshop Building in Hamlet B has been assessed and approved by Council. A condition of consent has been placed on the approval requiring heritage interpretation to be provided in the place of the structure upon completion of the Workshop Park.
Feedback was also provided on the contribution of the heritage walkway, including interpretation elements.

	Impacts from intersection upgrade
	Concern was raised regarding the protracted closure of the Flowers Drive intersection whilst the approved intersection upgrade was being undertaken, and impacts to local traffic.
The community requested communication and notification about any impacts to access and road closures through either flyers or through the local associations and social media pages.
This outcome will be captured in a condition of consent (refer to condition 40) requiring notification (inclusive of contact details, timing, etc) to be provided to residents prior to works commencing.

	Noise and vibration
	Concern was raised about noise levels of construction activities.
The SIA recommends noise mitigation methods are implemented in accordance with the CEMP.
A CEMP provides for noise management of construction activities to relevant standards, and all heavy vehicles to enter and leave via Flowers Drive and away from the Middle Camp village.
The CEMP will be included as a condition of consent (refer to condition 23) and construction of the development will be required to be undertaken in accordance with the plan. A further standard Council condition (refer to condition 59) will also be placed on the consent requiring activities to be in accordance with relevant noise standards.

	Damage to local road surface
	Concern was raised about the impact of heavy vehicle traffic to the local road network surface, and driveability.
The CEMP contains a dilapidation report which will detail the pre-construction condition of the local roads with potential to be impacted by construction activity. These roads should be regularly monitored during construction and repairs made in a timely manner to any damage that occurs above the normal expected wear and tear of the road surface. 
The CEMP will be included as a condition of consent (refer to condition 23) and construction of the development will be required to be undertaken in accordance with the plan. A further standard Council condition (refer to condition 44) will also be placed on the consent requiring road damaged to be fixed during (if necessary), and definitely at the conclusion of construction works.

	Tenancy concerns
	Concern was raised about the tenancy rights and accommodation options for one existing tenant in Hamlet A. 
The issue is subject to an ongoing legal dispute in the Supreme Court, which has not been resolved at the time of writing.
Council has received legal advice that at this stage the consent authority can proceed to determine the matter without further considerations of the Supreme Court proceedings.  

	Waste management
	Concern was raised about the potential for increase in littering during the construction phase, as has occurred with the nearby ‘Beaches’ development.
The CEMP includes a waste management plan which requires the construction to manage waste. 
The CEMP will be included as a condition of consent (refer to condition 23) and construction of the development will be required to be undertaken in accordance with the plan.

	Infrastructure provision
	Concern was raised that the infrastructure committed to as part of the development will not be delivered.
An approved staging plan and VPA are already in place to ensure required and committed infrastructure will be delivered. A condition of consent (refer to condition 104) will be placed on the consent to ensure the infrastructure is delivered in accordance with the approved staging plan.



Council’s Social Planner has reviewed the SIA, and is satisfied with the level of investigation, consultation and the outcomes from the SIA. 
The most significant social impacts associated with the proposal relate to the increased population and the changing nature and character of Catherine Hill Bay. These impacts were considered and addressed by the SIS as part of the original concept approval, with the Concept Approval identifying conditions to be included as part of the proposal, in order to mitigate or address these.  
Catherine Hill Bay has undergone considerable changes in recent years due to the ‘Beaches’ development and changes to the character of Catherine Hill Bay as a result of the proposal are not as significant in the present time, given the increase in population that has occurred.
The officer also acknowledges many of the issues and concerns identified in the SIA and raised by the community during consultation relate to short-term construction impacts, such as heavy vehicle movements and temporary road closures, dust, noise, parking and road damage. As these issues will be temporary in nature, and have been considered to be acceptable (through the nature of the work proposed, or through specific management conditions of consent), the development is unlikely to have significant long-term social impacts.
Overall, it is considered the development will be unlikely to have long-term social impacts.
15. Heritage pathway 
The deferral requested details of the design of the whole of the heritage pathway, and an investigation for an east-west link to the pathway from Flowers Drive
Since the October 2021 deferral, additional design details have been provided for the heritage pathway. As detailed in the assessment report (October 2022), the impact of the pathway is considered satisfactory with respect to heritage, ecology and engineering.
15a. East-west link to pathway
Following the October 2021 deferral, the applicant was requested to investigate an east-west link from the existing Middle Camp Village to the beach via the heritage pathway from Flowers Drive. This request was as a result of the submitter briefing at the October 2021 determination meeting.
As detailed in the assessment report (October 2022), the applicant explored options for a link, however it has been demonstrated to be unnecessary as access to the beach via Flowers Drive and Northwood Road is safe for pedestrians due to the low speed environment from low speed limits and speed humps, and a maintained verge which is currently used by pedestrians.
Further to this, any effective link would require crossing privately owned land (Lot 4) that is subject to an existing subdivision approval, where consideration to amenity impacts has not been given to this element.
Finally, this element is not included in the Concept Approval and inclusion would be inconsistent with the Concept Approval. This conflicts with clause 3B of the Environmental Planning and Assessment (Savings, Transitional and Other Provisions) Regulation 2017 that requires a development to be generally consistent with the terms of the Concept Approval.
16. Workshop Building
The October 2021 deferral requested details on whether the development application includes retention of the Workshop Building or its demolition.
A development application for demolition of the Workshop Building in Hamlet B has been assessed and approved by Council. The application did not include subdivision, and therefore sat outside of, and did not benefit from the Concept Approval.
A condition of consent has been placed on the approval requiring heritage interpretation to be provided in the place of the structure upon completion of the Workshop Park.
17. Works to be dedicated to Council
The deferral requested plans and details showing what is being dedicated to Council.
The development includes the following works that will be dedicated to Council:
· Internal road reserves (roads, footpaths, street trees, heritage walkway, retaining walls and one bioretention swale)
· Four drainage reserves comprising two bioretention basins within Hamlet A and two bioretention basins within Hamlet B
· Two public reserves (Gateway Park and the eastern and western side of Flowers Drive)
· Road widening of Flowers Drive
· Lot 3 DP 1180181 and extent of the heritage walkway through 4 DP 1180181
Refer to Figure 24, Figure 25 and Figure 26.
All landscaping works within the public domain are required to be maintained by the developer for a period of 24 months except for the supplementary planting within the Flowers Drive road reserve which is required to be maintained for 60 months. This is to ensure the landscaping establishes, and any tree losses are replaced. The maintenance of the landscaping is to be bonded with Council, with the value determined in accordance with Council’s Subdivision Bonds and Guarantees Policy (refer to condition 105).
All public reserves and drainage reserves are to be cleared of all rubbish, noxious plants, weeds, exotic plants and hazardous trees, not be subject to mine subsidence risk and be landscaped to the satisfaction of Council prior to the dedication of the lots (refer to condition 74). 
No APZs are be located on land to be dedicated to Council (refer to condition 103).
In accordance with the staging plan approved by the DPIE, the heritage walkway is to be constructed and dedicated to Council prior to the release of the SC for the 100th lot or Stage 3, whichever occurs first, and for the portion through Lot 3 DP 1180181, is to be constructed and dedicated to Council prior to the release of the SC for the 150th lot or Stage 4, whichever occurs first. Refer to condition 104 .
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Figure 24 Hamlet A dedication plan
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Figure 25 Hamlet B dedication plan
The location of Lot 3 DP 1180181 and the extent of the heritage walkway is shown in Figure 26.
[image: ]
Figure 26 Heritage walkway through Lot 3 & 4 DP 1180181


18. Construction management
The deferral requested details of the impacts of construction traffic and management
A CEMP has been submitted with the application, which includes the following:
· Construction noise and vibration mitigation plan
· Air quality and dust management plan
· Soil and water management plan
· Vegetation management plan
· Waste management plan
· Construction traffic management plan
· Dilapidation report of public infrastructure
· Heritage management plan
· Measures to address interface issues
· Complaints management plan
· Lead in water and sewer services construction management plan
Condition 23 has been imposed to ensure the CEMP is adhered to. 
18a. Construction traffic 
The construction traffic management plan identifies all haulage to and from the site will be from the Pacific Highway / Flowers Drive intersection to the north of the site. No haulage will occur through the Catherine Hill Bay or Middle Camp Villages. Condition 46 has been imposed to restrict the haulage route in accordance construction traffic management plan.
The peak impact of construction traffic along Flowers Drive will occur during the mine subsidence grouting works in Hamlet B, which will occur at the same time the subdivision works for Hamlet A will occur.
The number of construction trucks on Flowers Drive will peak at 30 per day when grouting works in Hamlet B and concreting works in Hamlet A coincide. Grouting works will generate up to 20 trucks per day. This translates to a peak of 3-4 trucks per hour along Flowers Drive, for a period of 20 weeks (the expected length of time for the grouting works).
Typically, during the subdivision works phase of construction, the peak number of trucks to and from the site will be up to 10 per day, or just over one per hour for two-three days when activities such as road base preparation (requiring import of gravel), laying of asphalt and laying of concrete paths occurs. These activities occur over the course of each of the five construction stages.
No additional truck movements will be generated during the remediation phase. The development proposes a cut and fill balance and no additional truck movements will be generated to import/export fill. All truck and plant undertaking the remediation and earthworks will be kept on-site. 
Additional construction traffic will be generated during the construction of the heritage walkway. A work compound will be erected adjacent to the walkway site and there will be some movement of trucks past the existing row of houses on Flowers Drive when the site compound is set up. For the construction of the walkway the majority of truck movements will occur on-site, except for when concrete is brought to the site. It is anticipated that up to eight trucks per day for a period of three days will occur on three to four occasions to complete the works. It is considered the period of time for this impact is acceptable.
18b. Vegetation and habitat management during construction
A VHMP has been submitted and includes the following:
· General construction management
· Vegetation management
· Fauna welfare management
· Interface management
Council’s Ecologist has reviewed the management plan and confirmed it is satisfactory, and imposed condition 50. NPWS have also reviewed the plan, as required by the Concept Approval, and given their concurrence subject to the conditions specified in condition 6.
18c. Noise mitigation measures
The following site specific measures regarding noise mitigation have been proposed:
· Where reasonably practicable, locate fixed plant, such as grouting plant in the central northern part of Hamlet B, such that it is located at an appropriate distance from the sensitive receptors
The batching plant is located more than 400m from the nearest residential dwelling along Flowers Drive.
· Limit the number of operational equipment within 100m of existing houses
· Locate mulcher in the western area of Hamlet B and the northern area of Hamlet A, such that it is located at an appropriate distance from sensitive receptors
· Undertake construction noise monitoring surveys. Dependent upon the results of the surveys, it may be necessary to install temporary enclosures around a number of construction plant / machinery items at the site to reduce construction noise impacts to acceptable levels at the noise sensitive receptors located in the surrounding area 
· Address noise complaints in accordance with the complaints management plan of the CEMP
18d. Water and sewer lead-in works 
A separate construction management plan for the lead-in water and sewer works has been submitted. The construction of the pipelines is expected to take 5-6 months, and will require the use of small to medium size excavators and trucks for delivery and disposal of materials. 
The water and sewer lead-in works are proposed to occur concurrently with the clearing and earthworks phase of Hamlet A, which will minimise any conflicts between construction traffic, noting the peak construction traffic is identified to occur during the grouting works of Hamlet B.
The works are proposed be completed in three zones:
1. Open trench excavation from development to the intersection of Flowers Drive and Pacific Highway. Duration is expected to be 5-6 weeks and require single lane road closure when works are active on-site under traffic control in a 50-60m work zone, and normal traffic conditions when works not active onsite. 
2. Underbore and grouting of single micro tunnel, drilling equipment and casing pipe stored in small compound area (refer to Figure 27). Duration is expected to be 4-5 weeks. The footprint of the excavation and drilling equipment will be 15m long by 7.5m wide. 
3. Open trench excavation of gravity sewer and watermains on road verge of Cams Wharf Road. Works will be carried out in a stages with the gravity mains installed in front of the watermains. Expected duration is 10-12 weeks. Due to the depth of gravity mains, they will be installed from manhole to manhole and backfilled. The water main will follow behind in the water main alignment. 
[image: ]
Figure 27 Location of Pacific Highway underbore
19. Submissions
The October 2021 deferral requested detailed consideration of the matters raised by submitters. 
A detailed consideration of all submissions was provided in the assessment report (October 2022). No further submissions have been received since this report.
20. Concept Approval requirements
The deferral requested details of the matters listed in the Concept Approval that are required to be submitted at DA stage.
A detailed consideration of the Concept Approval was provided in Attachment B to the assessment report (October 2022). The relevant conditions of the Concept Approval which require submission of certain documentation is provided in Table 6.



Table 6 Concept Approval conditions required to be addressed at DA
	Concept Approval condition
	Consideration

	1.12 Landscaping and public domain
Each subdivision application must include a landscaping and public domain plan.
	A landscaping plan, which includes public domain landscaping has been submitted with the application. 

	1.22 Stormwater management
Detailed design of all stormwater management devices is to be submitted with any application for subdivision in accordance with Council’s requirements.
	Stormwater management documentation, including maintenance strategies and stormwater management facilities, has been submitted and are in accordance with Council’s guidelines.

	1.23 Stormwater management – public facilities
Any subdivision application must outline management arrangements for public stormwater facilities during and after construction, prior to being dedicated to Council. These arrangements should be negotiated with Council.
	Stormwater management documentation, including management arrangements for public stormwater management facilities have been provided. 

	1.24 Stormwater management and wetlands
A water quality and hydrological monitoring program is to be provided as part of any application for subdivision which has potential to impact on the water quality of the adjoining wetlands and associated Swamp Mahogany Paper Bark Forest community. 
	The stormwater management report provides a suitable monitoring program.

	1.25 Groundwater
Any subdivision application should outline details and depth of excavations and any impact on groundwater.  
The proponent should also outline the proposed management of any impacts on groundwater and groundwater dependent ecosystem communities including potential infiltration from stormwater detention basins to groundwater.
	Bulk earthworks plans have been submitted which include details of the proposed excavations. 
The alluvial soils within the site that were identified within the geotechnical assessments as being an aquifer to support the groundwater dependent ecosystems is not proposed to be impacted by the excavations.

	1.28 Filling
Any subdivision application is to identify the source of fill to be used on site, and how fill would be stockpiled and managed on site whilst works are underway. 
	The bulk earthworks plan submitted with the application identifies the cut and fill across the site to be balanced, with no fill expected to be imported. 

	1.29 Heritage pathway
Any subdivision application is to include an assessment of the heritage impacts of construction of the heritage pathway on the Catherine Hill Bay Colliery Railway.
	An assessment of the heritage impact of the heritage pathway on the Catherine Hill Bay Colliery Railway has been submitted.

	1.30 Heritage items
Any subdivision application is to provide a further assessment of the heritage values and impacts for all potential heritage items, and existing structures located in Hamlet A, prepared by a suitably qualified heritage professional, in accordance with Heritage Office Guidelines. The assessment should consider opportunities for adaptive re-use.
	A heritage assessment has been submitted with the application and has identified there are no heritage items within Hamlet A.

	1.34 Heritage interpretation strategy
Any subdivision application is to be accompanied by a Heritage Interpretation Strategy prepared by a suitably qualified heritage professional prepared in accordance with Heritage Office Guidelines.
	A heritage interpretation plan has been submitted with the application. 

	1.35 Aboriginal Cultural Heritage Management Plan
Any subdivision application is to be accompanied by an Aboriginal Cultural Heritage Management Plan (ACHMP) that has been developed in consultation with Aboriginal stakeholders and to the requirements of the Office of Environment and Heritage (OEH). 
	An Aboriginal Cultural Heritage Management Plan (ACHMP) has been submitted with the application. The ACHMP was prepared in consultation with Aboriginal stakeholders. 

	1.41 Bushfire management plan
Any subdivision application must be accompanied by a Bushfire Management Plan that demonstrates that the development complies with the Planning for Bushfire Protection 2006, is to the satisfaction of RFS.
	A bushfire management plan has been submitted with the application, and approved by the NSW RFS.

	1.42 Remediation
Any subdivision application must include a Remediation Action Plan.
	A RAP has been submitted with the application.

	1.43 Mine subsidence
Any future subdivision application covering the eastern part of Hamlet B shall include an investigation of the area of un-mapped workings to determine risk and pothole subsidence or other possible restrictions on development in this location. 
	Documentation assessing the mine workings underlying Hamlet B has been submitted with the application.

	1.47 Construction management
All stages of the subdivision shall be accompanied by an assessment of construction impacts associated with that activity, including and be accompanied by a Construction Environmental Management Plan.
	A CEMP has been submitted with the application.





Revised conditions of consent
The conditions listed in Table 7 have been updated, or included, to reflect the reasons for deferral as outlined in this report.
Table 7 Modified conditions of consent
	Condition number and title
	Changes

	1. The approved Development and Compliance with Conditions
	Document list reordered, superseded documents removed and version numbers and dates updated as relevant

	6.  National Parks and Wildlife Service
	Requirements added in accordance with BCD letter August 2022

	7. Contributions to Provision or Improvements
	Contributions updated to make clear credit reduction for heritage walkway

	27. Works Adjacent to State Conservation Area
	Conditions reworded to require arborist to undertake site inspection after clearing of boundaries so as to inform final design plans

	28 - 31. Landscaping Works
	Landscaping condition split into four conditions and logical headings added for clarity.
Rear fencing type for Flowers Drive interface with Hamlet A defined.

	32. Remediation Action Plan
	Auditors additional documentation requirements listed

	33. Contamination – Auditor Statement
	New condition

	35. Road Hump on Flowers Drive
	Timing of installation of road hump added

	36. Procurement (Indigenous Community)
	Removal of procurement for regeneration works in conservation zone as works have been completed

	38. Bus Stops and Shelters
	Timing for works added

	39. Environmental Management – Protection of State Conservation Area
	APZ management plan requirement removed as there are no APZs in conservation lands

	46. Haulage Routes
	Conditions changed to require haulage routes to not be past existing township of Middle Camp and Catherine Hill Bay

	Public Domain Works - Landscaping
	Condition removed as requirements are similarly covered by Landscaping conditions 29 - 32

	84. Dedication of Road Widening
	Hamlet A referenced

	Subsidence Advisory NSW Concurrence
	Conditioned removed as covered by SA NSW requirements in condition 3

	96. Submit Road Names for Approval
	Condition moved from ‘Prior to Issue of Subdivision Works Certificate’ to ‘Prior to Issue of Subdivision Certificate’

	104. Compliance with Approved Staging Plan
	Condition changed to add ‘stage’ threshold and not just ‘lot’ yield threshold

	114. Planning Agreement Compliance
	Condition added to require evidence of satisfaction of VPA obligations

	115. Flood Depth Markers
	New condition

	116. Workshop and Lemon Tree Park Covenant
	New condition 

	Note, other conditions have been edited to correct grammar, spelling or reflect updated supporting documents but not to change the intent of the condition



Conclusion and Recommendation
After consideration of the development against all relevant statutory and policy provisions in the determination reports and attachments, and this supplementary assessment report and attachments, the proposal is suitable for the site, provides a development that is consistent with the Concept Approval and UDG applying to the land (which have been subject to extensive consultation), has demonstrated environmental impacts can be adequately mitigated or managed, and is in the public interest.
It is recommended the application be approved pursuant to Section 4.16(1)(a) of the EPA Act subject to the draft conditions of consent attached to this report in Appendix A.  
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